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S WA N N, Judge

11 In this construction defect class action, t he
Plaintiff homeowners entered into a settlenent agreement wth
the Defendant developer, Hancock Conmunities, LLC, and HC
Buil ders, Inc., (collectively, ®“Hancock”) and two of Hancock’s
insurers: Conmercial Underwiters Insurance Conpany (“CUC’') and
Cl arendon Anerica |nsurance Conpany (“Cd arendon”) (collectively,

the “Direct Insurers”). I nvoking United Services Autonobile
Ass'n v. Morris, 154 Ariz. 113, 121, 741 P.2d 246, 254 (1987),

the developer and its insurers stipulated to an $8.475 nmillion
j udgnent against them and assigned to Plaintiffs their clains

against various subcontractors and their insurers (“Non-
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Participating Insurers” or “NPISs”). The NPIs challenged the
agreenent and the trial court granted them summary judgnent,
ruling that the settlenent agreenent amounted to a breach of
Hancock’ s contractual duty of cooperation with the NPIs.
12 W are presented with an issue of first inpression:
whet her an insured and an insurer can join in a Mrris agreenment
that avoids the primary insurer’s obligation to pay policy
limts and passes liability in excess of those limts on to
ot her insurers. We hold that such agreenents are invalid, and
therefore affirmthe trial court’s grant of summary judgnent in
favor of the NPIs. For reasons discussed below, we vacate the
award of attorney’ s fees agai nst the honeowners.

FACTS AND PROCEDURAL HI STORY?
13 Hancock built and marketed honmes in “Trailwood,” a
residential devel opnment of over 400 single-fam |y honmes, between
1997 and 2000. In May 2000, Plaintiffs sued Hancock for breach
of contract and breach of inplied warranties to recover for
construction defects found in the hones. Plaintiffs sought
cl ass-action status and the class was certified on Decenber 20,

2001.

! On an appeal from sunmary judgnent, “[wle view the facts
and any reasonable inferences drawn from those facts in the
light nost favorable to the party against whom judgnent was
entered.” Penn-Am Ins. Co. v. Sanchez, 220 Ariz. 7, 11, Y 23,
202 P.3d 472, 476 (App. 2008).



14 Hancock filed an Answer and Third-Party Conplaint.
The Anended Third-Party  Conpl ai nt naned as third-party
def endant s sever al subcontractors i nvol ved in bui | di ng
Trai l wod, and asserted clainms for breach of contract, breach of
warranty, negligence and indemity. 2

15 Hancock and the Subcontractors each tendered their
defenses to their respective insurers, all but one of which
accepted the tenders under a reservation of rights.® In addition
to its own Direct Insurers, Hancock also tendered its defense to
the Subcontractors’ insurers (the NPIs in the settlenent and
appel l ees here), who were obliged under their policies to
provide primary coverage to Hancock for clains arising from the
scope of the Subcontractors’ work. Under the terns of the
policies, the Direct Insurers furnished primary coverage to
Hancock for its own liability and excess coverage for liability
attributed to the Subcontractors. The Subcontractors’ insurers

accepted Hancock’s tender under reservations of rights.

2 Several subcontractors were subsequently dism ssed fromthe

action because they had no col orabl e connection with the alleged
defects. Those remaining (Agape, Metric, Swi ss, and Sun Master)
are collectively referred to in this opinion as the
“Subcontractors.”

3 North American Risk Services (“NARS’), on behalf of
Cl arendon, initially defended Hancock w thout reservation. NARS
|ater reserved its rights (including its right to wi thdraw from
Hancock’ s defense), but continued to fund Hancock’ s defense.



Hancock’s Direct Insurers remained liable for any clainms that

did not fall within the scope of the coverage provided by the

NPI s.

16 After substantial discovery, the court ordered the
parties to nediation. The nediation did not produce a
settlement -- Plaintiffs denmanded $5 million, and the defending

parties collectively offered only $807, 000. During nediation

Hancock’s counsel began discussing a Mrris agreenent in an
attenpt to convince the NPIs to contribute nore to a settl enent
of fer. In parallel negotiations, the insurers were unable to
agree on how they would share the costs of Hancock’ s defense.

17 On October 7, 2004, Plaintiffs’ counsel and counsel
for Hancock appeared in court and entered a settlenment agreenent
into the record. Under the agreenent, Hancock agreed to pay
Plaintiffs $375,000, to assign to the Plaintiffs its rights
agai nst t he Subcontractors and their i nsurers in “a
Danron/ Morris type agreenent,” and to stipulate to a judgnent in
favor of Plaintiffs for an anmount to be determned later. In
exchange, Plaintiffs agreed not to execute the judgnment against
Hancock or the Direct Insurers who were participating in the
agreenent. The rights Hancock and the Direct Insurers were to
assign included their contribution rights from the NPlIs for
Hancock’s unpaid attorney’s fees and expenses, Hancock’s rights

to pursue bad faith clainms against the NPlIs, rights against the
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NPIs to which Hancock had tendered its defense, and any
“contractual or otherwise recognized by Ilaw indemification
rights” they had against the Subcontractors, the NPIs, or any
ot her insurer of the Subcontractors.

18 The court accepted the agreenent as binding between
the parties pursuant to Ariz. R CGCv. P. (“Rule”) 80(d). The
Subcontractors and NPlIs had no know edge of the agreenent before
it was entered into the record. The ampbunt that Hancock and the
Direct Insurers agreed to pay in exchange for the agreenment not
to execute against them was well below their policy limts --
CUCs policy Iimt alone was $1, 000, 000 “per occurrence.”

19 On January 14, 2005, the parties to the agreenent
presented the final witten version to the court. In it,
Hancock and the Direct Insurers stipulated to a judgnment in
favor of Plaintiffs for $8.475 mllion. Plaintiffs agreed to
l[imt their clainms against the Subcontractors to indemification
claims for both the $375,000 paid by Hancock and for Hancock’s
costs and attorney’s fees incurred defending the action. The
Court approved the class action settlenment in April 2005. The
Subcontractors settled those clains with Plaintiffs in early
Novenber 2005.

110 In February 2006, shortly after Plaintiffs noved for a
determ nation of the reasonabl eness of the stipulated judgnment,

the NPIs intervened. In June 2008, the NPlIs sought summary
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j udgnent on the ground that Hancock had not provided the notice
requi red under Mrris and had therefore breached the cooperation
clause of the applicable insurance policies. The NPIs also
argued that the agreenment did not qualify as a Morris agreenent.

111 On August 15, 2008, the court granted summary judgnent
in favor of the NPls, holding that the Cctober 7, 2004 agreenent
entered on the record was a binding Mrris agreenment, but
finding that the NPIs were prejudiced by Hancock’s failure to
provide the NPIs with notice and an opportunity to wthdraw
their reservations of rights. The court therefore concluded
that the agreenent was a breach of the cooperation clause. The
court entered judgnent in favor of the NPls, excusing them from
having to defend and indemify, and awardi ng them $388,541.35 in

attorney’s fees and taxable costs to be paid “jointly and

severally” by the Plaintiff honmeowners. Plaintiffs tinely
appeal .

DI SCUSSI ON
112 The trial court granted summary judgnent on the ground

that Hancock was in breach of contract for failure to provide
proper notice of the inpending Mrris agreenent. W agree that
Plaintiffs, Hancock and the Direct Insurers did not provide the
NPIs the notice required under Mrris. However, we my also
“affirm a trial court on any basis supported by the record,”

Solimeno v. Yonan, 224 Ariz. 74, 82, 227 P.3d 481, 489 (App.
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2010) (citing State v. Robinson, 153 Ariz. 191, 199, 735 P.2d
801, 809 (1987)), =and there 1is an independent and nore
fundanental basis on which to do so: the agreenent falls outside
t he bounds of Morris.?

l. THE SETTLEMENT AGREEMENT IS NOI A COWPLIANT MORRIS

AGREEMENT AND PROVIDES NO BASIS FOR CLAIMS AGAINST THE
NPI s.

113 In Morris, our suprenme court held that an insurer who
defends wunder a reservation of rights my be subject to
liability for the amount of a stipulated judgnent between the
plaintiff and its insured. Reasoning that the insured has a
cogni zabl e interest adverse to that of the insurer in avoiding
“the sharp thrust of personal liability,” the court held that
the insured may enter into a settlenent with a claimant w thout
breaching the cooperation clause of the policy. Morris, 154
Ariz. at 118-19, 741 P.2d at 251-52. By sinmultaneously
assigning its right to sue the insurer for bad faith, the
insured can potentially bind the insurer to a stipulated
judgnment in excess of policy limts, and extract from the
cl ai mant a covenant not to execute.

114 The court recognized the dangers of this settlenent

mechani sm -- the insured has little incentive to mnimze the

“* W reach both issues to avoid confusion in any future
proceedings in this case.



amount of the judgnent, and the ability of the insured to
subject an insurer to tort danamges in excess of the policy
l[imts creates the opportunity for collusive settlenents that
bear little relation to the nerits of the underlying case. To
avoid such evils, Mrris requires the insured to provide notice
to the insurer, denonstrate that the settlement was free from
fraud and collusion, and prove that the settlenent anount is
reasonable. 154 Ariz. at 119-20, 741 P.2d at 252-53.

115 The overarching goal of Mrris is to permt the
insured and the insurer to balance their conpeting interests in
an atnosphere of fairness and defined risk -- not to pronote the
transformation of wunderlying contract and tort clains into bad
faith clainms at inflated val ues. Morris |ikewi se does not
penalize insurers for properly reserving the right to contest
coverage -- even under a valid Mrris agreenent, an insurer nay
defend on the ground that the |oss was not covered. 154 Ari z.
at 119-20, 741 P.2d at 252-53.

116 Underscoring the point that Morris agreenents can
exist only within the confines of the doctrine that created
them the suprene court has observed: “Plaintiff's counsel

have every incentive to avoid creating [Mrris] agreenents

outside the permtted paraneters. If counsel negotiate such
agreenments, the result wll be that their clients can collect
neither fromthe defendant . . . nor fromthe insurer.” Safeway



Ins. Co. v. Guerrero, 210 Ariz. 5, 15, 106 P.3d 1020, 1030
(2005) (internal citation and quotation marks omtted). The
di spositive question in this case is whether the settlenent
falls “outside the permtted paranmeters” of Mrris. W concl ude
that it does.

117 The settlenment in this case is wunusual because it
involves multiple layers of insurance, and an insurer was a
party to the agreenent. The Direct Insurers, who participated
in the settlenent, paid less than their policy limts despite
the fact t hat the stipulated judgnment exceeded their
contribution by nore than twentyfold. The clear intent and
effect of the agreement was to favor the Direct Insurers and
burden the NPIs. Unlike the insured in Mrris, Hancock did not
act sinply to protect itself froman insurer’s refusal to extend
uncondi tional coverage. Instead, it acted as an agent of an
insurer that sought to limt its ow liability. As parties to
the agreenent, the Direct Insurers’ interests were aligned with
-- not opposed to -- those of their insured.

118 Complicating matters further is the fact that wunlike
Morris, which involved a single insurer and a single occurrence,
this case involved separate coverages from the various NPIs that
were limted by their ternms to the scope of the various
Subcontractors’ work. Though the NPIs may have reserved their

rights nore broadly than was necessary or appropriate, there is
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no doubt that they had legitimate interests in ensuring that
their liability was confined to the scope of work covered by
their policies. And because there had yet been no determ nation
which of the various Subcontractors’ work contributed to
Plaintiffs’ damages (much |ess the value of any Subcontractor’s
liability), no NPl could properly be expected to extend coverage
for Hancock’s entire liability.

119 Unlike an insured defendant, a primary insurer who
acts in good faith is subject to liability only to the extent of
its policy limts, a risk for which it bargained and was paid
A primary insurer faces neither of the insured s risks that gave
rise to the Morris doctrine: the prospect of an excess judgnent
or a judgnent within policy limts for which it may not receive
cover age. Morris, 154 Ariz. at 118, 741 P.2d at 252. It is
therefore not surprising that there is no precedent for a Mrris
agreenent that operates in favor of an insurer by shrinking its
l[iability to less than policy limts, and the public policy
underlying Morris does not justify such a creature. Ve
therefore hold that an insurer that reserves its rights may not
enploy Mrrris to reduce its liability below policy limts, and
an insured that facilitates such an effort breaches its duty to
cooperate with its other insurers.

120 Here, Hancock’s Direct Insurers neither paid policy

l[imts toward their primary liability, nor was a primry
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liability less than policy limts adjudicated or agreed to. And
though the NPIs may well have been liable for significant
anmounts under their policies, Hancock could not properly join
With one insurer to burden others without first making the terns
of the settlenment available to all. Faced with a choice to pay
$375,000 or be subject to an $8.475 mllion Mrris agreenent,
the NPIs nay well have elected the former. But that, of course,
would have defeated the purpose of the agreenent from
Plaintiffs’ point of view and it is unlikely that an agreenent
woul d ever have energed at such a |low anount. The preferential
treatnent that the Direct Insurers received was therefore at the
heart of the agreenent -- the effect was to reduce dramatically
the total insurance available to pay Plaintiffs and thereby
i npose a greater proportional risk on the NPIs.

121 Appel | ant s at t enpt to avoi d t he doctri nal
under pi nnings of Mrris by arguing that “the cooperation clause
did not prohibit Hancock from assigning its rights to anyone,
i ncluding Appellants.” This narrow reading of the cooperation
cl ause ignores the fact that Hancock did not nerely assign its
rights — it assigned its rights after stipulating to an $8.475

mllion judgnent that neither it nor its Direct Insurers could

ever be liable to pay. Neither Mdrris nor any other case
defines such conduct as actual “cooperation” -- rather, Morris
sinmply defines limted circunstances in which an insured is

12



relieved of its duty to cooperate. Because Morris agreenments
are fraught with risk of abuse, a settlenment that mmcs Mrris
in form but does not find support in the legal and econom c
realities that gave rise to that decision is both unenforceable
and offensive to the policy s cooperation clause.”®

1. EVEN [|F THE AGREEMENT HAD QUALIFIED UNDER MORRIS
PLAI NTI FFS DI D NOT PROVI DE THE REQUI RED NOTI CE TO THE NPI s.

122 The agreement between Plaintiffs, Hancock and the
Direct Insurers was conplete as to all naterial terns between
the parties when it was dictated into the record, per Rule
80(d), on October 7, 2004. The only unsettled term was one
whi ch concerned neither Hancock nor the Direct Insurers, and
which was left to Plaintiffs’ conplete discretion: the anmount of
the judgnent to be entered, for which Hancock and the Direct
Insurers would have no liability. “It is elementary that for an
enforceable contract to exist there nust be an offer, an
acceptance, consideration, and sufficient specification of terns
so that the obligations involved can be ascertained.” Regal
Hones, Inc. v. CNA Ins., 217 Ariz. 159, 166, § 29, 171 P.3d 610,

617 (App. 2007) (quoting Savoca Masonry Co. v. Honmes & Son

> In Mrris, the court noted: “[f]rom a public policy
standpoint, the result of such agreenents is both unpredictable
and often unfair to one side or the other.” 154 Ariz. at 119
741 P.2d at 252. To guard against these risks, the court
inposed the limts on their use that we apply in this case.
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Constr. Co., 112 Ariz. 392, 394, 542 P.2d 817, 819 (1975)). The
Cctober 7, 2004 agreenment defined the participating parties’
obligations to each other and was accepted by the court as
bi ndi ng pursuant to Rule 80(d).

123 Had that agreenent been a true Mrris agreenent, then
each NPl would be “bound by the settlenent . . . if, but only
if, [each] was given notice and opportunity to defend.” Morris,
154 Ariz. at 120, 741 P.2d at 253 (enphasis added). “To protect
the insurer . . . a Mrris agreenent mnust be preceded by
appropriate notice to the insurer.” Par ki ng Concepts, Inc. v.
Tenney, 207 Ariz. 19, 22, T 13, 83 P.3d 19, 22 (2004). Because
an insurer who defends under a reservation of rights is always
aware of the possibility of a Mrris agreenent, the nere threat
of Morris in the course of settlenent negotiations does not
constitute sufficient notice. |Instead, the insurer nust be nmade
aware that it may waive its reservation of rights and provide an
unqualified defense, or defend solely on coverage and
reasonabl eness grounds against the judgnent resulting from the
Morris agreenent. The NPIs were not given the protections of
this choice before the agreenent was entered, and therefore can
face no liability for the resulting stipulated judgnent.

1. THE TRIAL COURT ABUSED ITS DISCRETION [|IN AWARDI NG
ATTORNEY' S FEES UNDER A. R S. § 12-341.

124 In insurance litigation
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[e]ven when the bad faith action is not

groundless, the losing party faces the

potential of a fee award under AR S § 12-

341.01. See Sparks v. Republic Nat'l Life

Ins. Co., 132 Ariz. 529, 544, 647 P.2d 1127,

1142 (1982) (concluding that an action

al l eging insurance bad faith is one “arising

out of contract” within the neaning of 8§ 12-

341.01(A)).
Saf eway, 210 Ariz. at 15, 106 P.3d at 1030. Here, the NPIs
sought attorney’'s fees incurred from the tinme Plaintiffs noved
for a reasonabl eness hearing on the purported Mrris agreenent.
The NPIs provided conplete and detailed docunentation of the
fees and costs incurred.
125 Plaintiffs argue that there is no precedent for an
award of attorney’s fees against a class-action plaintiff.
“[l]nterpretation and application of the attorney fee statute

present questions of |aw subject to de novo review’ Ariz.

Tile, L.L.C v. Berger, 223 Ariz. 491, 498-99, {1 35, 224 P.3d

988, 995-96 (App. 2010). “In interpreting statutes, our centra
goal ‘is to ascertain and give effect to the legislature's
intent.’” Yarbrough v. Montoya-Paez, 214 Ariz. 1, 5, 9 12, 147

P.3d 755, 759 (App. 2006) (quoting Washburn v. Pima County, 206
Ariz. 571, 575, § 9, 81 P.3d 1030, 1034 (App. 2003)). “To
determne legislative intent, we look first to the |anguage the
| egi slature has used as providing ‘the nost reliable evidence of

its intent.”” Id. at 5, 147 P.3d at 759 (quoting Walker v. Gty
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of Scottsdale, 163 Ariz. 206, 209, 786 P.2d 1057, 1060 (App.
1989)) .

126 The plain |language of A RS. 8§ 12-341.01(A) applies
the statute to “any contested action arising out of contract.”
This class action was a “contested action.” W see no basis
upon which to create a whol esale exenption for class plaintiffs
when the Legislature has not seen fit to do so, and instead
deci de this case on narrower grounds.

127 Though we cannot say that class plaintiffs are exenpt
as a matter of law from the reach of 8§ 12-341.01(A), special
consi derati ons nonetheless apply to such awards. |In particular,
we note that the involvenent of class nmenbers in the tactica

managenent of litigation is usually nore attenuated than that of

traditional nanmed parties. In enacting 8 12-341.01(A), “[t]he
| egislature intended . . . [to] encourage nore careful analysis
prior to filing suit.” Chaurasia v. Gen. Mdtors Corp., 212

Ariz. 18, 29, 1 43, 126 P.3d 165, 176 (App. 2006). But not hi ng
in the superior court’s decision or our opinion today reaches
the viability of the clains against Hancock that the class

menbers deci ded to pursue. This appeal concerns only a single

collateral issue -- the soundness of a novel attenpt at
settl ement.
128 The wunsuccessful attenpt to create a new variant of

Morris agreenent was not the inforned decision of the class
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menbers. Indeed, the notice to the class nenbers concerning the
settl ement described a typical Mrris agreenent, and contained
no reference to the novel conponents that render the settlenent
ineffective in this case. Even if we were to hold the class
menbers to the greatest possible level of diligence and
intuition, we could not expect themto understand that they were
enbarking on a legally unsound course when the litigation over
the validity of the settlenent began.

129 In this case, the NPIs prevailed in their attack on
the settlenment. But the litigation did not test the nerits of
their coverage defenses or the reasonabl eness of the settlenent
amount. And Plaintiffs never sued the NPIs, either in their own
right or as the assignees of Hancock. Rather, the NPIs
intervened to test the conceptual validity of the settlenent
agreenment (to which they were not parties) before such an action
could commence. In these circunstances, though it mght be
appropriate to offset a fee award against sonme future recovery
by the Plaintiff class, the purposes of A RS § 12-341.01 would
not be served by an award of fees against them jointly and
severally. We therefore conclude that the trial court abused
its discretion in awarding fees against Plaintiffs “jointly and

severally.”
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CONCLUSI ON
130 For the reasons stated, we affirm the judgnment of the
trial court concerning the validity of the settlenent agreenent
as to the NPIs. We vacate and remand the award of attorney’s
f ees. In our discretion, we decline to award the NPIs the
attorney’s fees they have requested on appeal pursuant to AR S
§ 12-341.01(A).

/sl

PETER B. SWANN, Judge
CONCURRI NG

/s/

PHI LI P HALL, Presiding Judge

/sl

SHELDON H. WEI SBERG, Judge
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